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RULES  AND  REGULATIONS 


Titic  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  TRANS¬ 
PORTATION 

SUBCHAPTER  I— PUBLIC  TRANSPORTATION 

PART  810— MASS  TRANSIT  AND  SPECIAL 
USE  HIGHWAY  PROJECTS 

Establishment  of  Regulations 
AGENCY:  Federal  Highway  Administra¬ 
tion,  DCXT. 

ACTION ;  Pinal  rule. 

SUMMARY:  This  rule  allows  flexibility 
In  the  use  of  Federal-aid  highway  funds 
for  mass  transit  and  transit-related  fa¬ 
cilities  and  for  special  use  highways.  The 
purpose  of  this  rule  is  to  implement  cer¬ 
tain  provisions  of  the  Pederid-Aid  High¬ 
way  Act  of  1973  and  1976,  as  amended. 

EFFECTIVE  DATE:  October  20,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Federal  Highway  Administration 
PHWA):  Cince  CilettL  Chief,  Pro¬ 
grams  Branch  (202-426-0450)  or 
Frank  Calhoun,  Attorney,  Office  of  the 
CTiief  Counsel  (202-426-0762);  or  in 
the  Urban  Mass  Transportation  Ad¬ 
ministration  (UMTA) :  Sam  Rea,  Of¬ 
fice  of  Transit  Assistance  (202-471- 
2435)  or  David  Yudin,  Attorney,  Office 
of  the  CTilef  Counsel  (202-426-1906), 
all  located  at  400  Seventh  Street  SW, 
Washington,  D.C.  20590.  FHWA  office 
hours  are  from  7:45  am.  to  4:15  pm. 
ET;  UMTA  ofifice  hours  are  from  8:30 
am.  to  5  p.m.  ET,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  23 
U.S.C.  142  was  amended  and  consider¬ 
ably  expianded  by  section  121  of  the  1973 
Highway  Act,  and  now  allows  exclusive 
and  preferentisd  busways,  fringe  and  cor¬ 
ridor  parking  facilities,  and  other  high¬ 
way-related  mass  transit  facilities  to  be 
approved  on  any  Federal-aid  S3rstem.  In 
addition,  23  U.S.C.  142  now  allows  non- 
highway  public  mass  transit  projects  to 
be  approved  as  part  of  the  Federal-aid 
urban  system. 

These  regulations  supersede  Policy 
and  Procedure  Memorandum  (PPM)  21- 
20  (now  located  in  the  Federal-Aid  High¬ 
way  Program  Manual  (PHPM)  Volume 
6.  Chapter  8,  Section  2,  Subsection  3*), 
“Fringe  and  Corridor  Parking  Facilities,” 
dated  November  9,  1971,  PPM  50-10 
(FHPM  6-l-l-3‘),  “Urban  Highway 
Public  Transportation,”  dated  January 
17,  1972,  FHWA  Notice  N  5580.2  dated 
November  15,  1973,  “Preliminary  Guid¬ 
ance  on  Advancing  Public  Transporta¬ 
tion  Now  Applicable  under  Provisions  of 
the  Federal-Aid  Highway  Act  of  1973,” 
IM  50-4-70,  IM  21-13-67(1) ,  CM  7-17-70 
(IM’s  and  CM  now  cited  as  FHPM  4-4- 
5),*  and  implement  23  U.S.C.  149  and  23 
U.S.C.  137.  Section  149  of  title  23,  U.S.C., 


*  The  Federal-Aid  Highway  Program  Man¬ 
ual  (FHPM)  Ib  available  for  Inspection  and 
copying  as  prescribed  In  49  CFR  Part  7,  Ap¬ 
pendix  D. 


which  was  added  by  section  142  of  the 
Federal-Aid  Highway  Act  of  1973  permits 
the  approval  of  exclusive  or  preferential 
truck  lanes  on  any  Federal-aid  highway 
system.  Section  137  of  title  23,  U.S.G., 
permits  the  approval  of  fringe  and  cor¬ 
ridor  parking  facilities  on  the  Federal- 
aid  urban  system.  Because  of  the  inter¬ 
relationship  between  these  actions  and 
23  U.S.C.  142,  it  was  decided  that  these 
three  sections  could  properly  be  imple¬ 
mented  in  one  set  of  regulations. 

In  the  September  5,  1974,  edition  of 
the  Federal  Register  (39  FR  32298), 
FHWA  and  UMTA  published  a  notice 
of  proposed  rulemaking  to  add  a  new 
Part  810,  Subparts  A,  B,  C,  and  D  to 
Chapter  I  of  Title  23,  Code  of  Federal 
Regulations.  The  public  was  invited  to 
participate  in  this  rulemaking  through 
submission  of  written  comments.  Review 
of  the  comments  received  indicated  the 
desirability  of  making  changes  in  the 
regulations  as  originally  proposed.  Only 
those  sections  of  these  final  regulatimis 
v^lch  have  been  significantly  revised  or 
were  the  subject  of  major  Interest  are 
discussed  in  this  commentary. 

SXTBPART  A 

A  niunber  of  comments  received  evi¬ 
denced  confusion  as  to  whether  or  not 
a  nonhighway  public  mass  transit  proj¬ 
ect  has  to  be  physically  located  on  a 
route  designated  as  part  of  the  Federal- 
aid  urban  system.  That  is  not  a  require¬ 
ment,  and  ^e  definition  of  nonhighway 
public  mass  transit  projects  has  been  re¬ 
vised  accordingly.  The  definition  now 
reads: 

i  SI0.4{h)  {€) :  “Nonhighway  public  mass 
transit  project"  means  a  project  to  develc^ 

Improve  public  mass  transit  facilities  or 
equipment.  A  project  need  not  be  physically 
located  or  operate  on  a  route  designated  as 
part  of  the  Federal-aid  urban  system,  but 
must  be  Included  in  and  related  to  a  pro¬ 
gram  for  the  development  or  Improvement 
of  an  urban  public  mass  transit  system  which 
Includes  either  the  construction  of  fixed  rail 
facilities,  or  the  purchase  of  passenger  equip¬ 
ment,  or  both.  Passenger  equipment  Includes 
buses,  fixed  rail  rolling  stock  and  other 
transportation  equipment. 

With  regard  to  the  definition  of  “re¬ 
sponsible  local  officials”  under  §  810.4, 
some  concern  was  expressed  over  the  role 
of  the  Metropolitan  Planning  Organiza¬ 
tion  (MPO)  in  the  various  activities  re¬ 
quired  under  the  regulations.  It  was  felt, 
by  some  respondents,  that  tiie  role  of 
the  MPO  in  these  activities  tended  to  im¬ 
pinge  on  State  and  local  prerogatives  as 
mandated  under  State  and  local  statutes. 
This  was  not  the  intent  of  either  UMTA 
or  FHWA.  The  MPO  is  a  forum  for  co¬ 
operative  decisionmaking  by  principal 
elected  officials  of  general  purpose  gov¬ 
ernments.  Accordingly,  the  definition  of 
“Metropolitan  Planning  Organization” 
has  been  added  to  §  810.4. 

Several  additions  have  been  made  to 
the  planning  requirements  outlined  un¬ 
der  §  810.6.  A  new  paragraph  (c)  has 
been  added  to  §  810.6  to  incorporate  by 
reference  the  planning  and  program  re¬ 
quirements  01^3  CFR  Part  450,  Subparts 
A  and  C  and  23  CFR  Part  630,  Subpart 
A.  Those  regulations  contain  the  general 


planning  and  programming  requirements 
applicable  to  all  projects  proposed  to 
serve  or  be  located  in  urbanized  areas 
funded  under  title  23,  U.S.C.  (highways) . 
Furthermore,  the  requirnnent  imder  23 
U.S.C.  142(f)  that  a  finding  be  made 
that  a  project  will  be  fully  utilized  by 
the  public  mass  transportation  system 
is  appropriately  addressed  in  the  plan¬ 
ning  process;  consequently,  a  new  para¬ 
graph  (d)  has  been  added  to  S  810.6  with 
respect  to  the  “full  utilization”  require¬ 
ment.  This  new  section  replaces  §  810.- 
104(d)  as  published  in  the  original 
notice. 

Subpart  B 

One  comment  questioned,  in  the  case 
of  exclusive  or  preferential  lanes, 
whether  or  not  a  mix  of  carpools  and 
buses  is  allowed.  Nothing  in  these  regula¬ 
tions  is  intended  to  exclude  carpools  from 
the  use  of  these  lanes. 

The  word  “construction”  has  been 
added  to  the  exception  clause  of  9  810.- 
210(a)  to  Indicate  that  it  is  not  Intended 
to  preclude  Federal-aid  projects  for  im¬ 
provements  (as  opposed  to  actual  con¬ 
struction  of  an  emergency  vehicle  lane) 
which  will  facilitate  the  flow  of  emer¬ 
gency  vehicles  on  Federal-aid  systems. 
Section  810.102(a)  reflects  the  statutory 
provisions  (23  U.S.C.  142(a)(1),  142(b), 
and  149)  which  limit  construction  of  ex¬ 
clusive  or  preferential  emergency  ve¬ 
hicle  lanes  to  the  Interstate  System 
while  construction  of  bus  and  truck 
lanes  are  eligible  for  construction  on  all 
Federal-aid  systems. 

A  technical  change  was  made  to  9  810.- 
104(c)  deleting  the  reference  to  23  U.S.C. 
120(a)  to  make  clear  that  the  Federal 
share  of  the  cost  of  eligible  projects  is 
determined  by  the  Federal-aid  system 
which  such  project  serves  or  upon  which 
it  is  located.  One  comment  raised  a  ques¬ 
tion  as  to  the  disposition  of  certain  com¬ 
muter  parking  projects  already  under¬ 
way  in  light  of  the  fact  that  such  proj¬ 
ects  could  be  approved  as  either  highway 
or  nonhighway  projects  under  these  reg¬ 
ulations.  Generally,  eligible  projects  un¬ 
der  these  regulations  are  classified  as 
follows:  (1)  Highway  projects — ap¬ 
proved  and  carried  out  subject  to  the  ap¬ 
plicable  project  requirement  of  FHWA; 
and  (2)  Nonhighway  public  mass  trans¬ 
portation  projects— approved  and  car¬ 
ried  out  subject  to  the  applicable  project 
requirements  of  UMTA.  Title  23  U.S.C. 
142,  however,  permits  certain  projects  to 
be  classified  as  either  highway  or  non¬ 
highway  public  mass  transportation 
projects,  e.g.,  commuter  parking  facili¬ 
ties  in  conjunction  with  fixed  rail  fa¬ 
cilities. 

A  change  has  been  made  to  9  810.106 
(a)  (4)  to  clarify  that  parking  projects 
could  be  constructed  on  lands  outside  of 
a  Federal-aid  right-of-way  which  were 
acquired  in  accordance  with  the  Uniform 
Relocation  Assistance  and  Land  Acqui¬ 
sition  Policies  Act  of  1970,  with  or  with¬ 
out  Federal  funds. 

A  change  has  also  been  made  toj  810.- 
106(a)(5).  After  the  proposed  regula¬ 
tions  were  Issued,  23  U.S.C.  142(a)(1) 
was  amended  by  section  127  of  the  Fed- 
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eral-Ald  Highway  Act  of  1976  (Pub.  L. 
94-280).  Section  127  permlta  fees  to  be 
charged  for  use  of  a  parking  facUl^  If 
the  rate  Is  not  in  excess  of  that  required 
for  “maintenance  and  operation  of  the 
facility  (including  compensation  to  any 
person  for  operating  the  facility).”  Ac¬ 
cordingly,  S  810.106(a)  (5)  has  been 
amended  to  Include  the  language  of  sec¬ 
tion  127. 

In  consideration  of  the  fact  that  urban 
system  nonhighway  public  mass  trans¬ 
portation  projects  are  administered  by 
the  UMTA  Administrator  and  urban 
system  highway  public  transportation 
projects  are  administered  by  the  FHWA 
Administrator,  It  was  deemed  appropri¬ 
ate  to  provide  a  mechanism  for  coordi¬ 
nating  the  administration  of  such  proj¬ 
ects.  Accordingly,  a  new  {  810.108  has 
been  added  which  describes  the  joint 
FHWA-UMTA  review  of  the  Transpor¬ 
tation  Improvement  Program;  coordi¬ 
nation  with  UMTA  of  the  urban  system 
program  of  projects;  and  UMTA  receipt 
of  a  copy  of  all  plans,  specifications,  and 
estimates  for  highway  public  m^  trans¬ 
portation  projects.  Section  810.110  has 
also  been  siaded,  whereby  the  FHWA  Ad¬ 
ministrator  is  required  to  notify  the 
UMTA  Administrator  of  the  approval  of 
projects  under  his  administration.  Cor¬ 
responding  notifications  are  required  of 
the  UMTA  Administrator  for  “nonhlgh- 
way"  projects  under  Subpart  D.  In  addi¬ 
tion,  several  other  minor  changes  have 
been  made  elsewhere  in  these  regulations 
to  reflect  the  need  for  coordinated  ad¬ 
ministration  of  urban  system  mass  tran¬ 
sit  projects. 

Subpart  C 

The  purpose  clause  (§  810.200)  states 
that  the  regulations  permit  FHWA  after 
consultation  with  the  UMTA  Adminis¬ 
trator  to  authorize  a  State  to  make  high¬ 
way  rights-of-way  available  to  a  pub¬ 
lic^  owned  mass  transit  authority.  One 
commentator  felt  that  this  reference  to 
publicly  owned  mass  transit  authorities 
would  preclude  use  of  right-oftway  in 
States  with  no  publicly  owned  mass 
transit  authority.  This  is  not  the  intent 
of  the  regulations.  The  FHWA  is  pre¬ 
cluded  from  contracting  with  other  than 
a  publicly  owned  authority.  FHWA  prac¬ 
tice  would  permit  the  right-of-way  to  be 
made  available  to  a  public  agency  for  the 
purpose  of  providing  public  mass  trans¬ 
portation.  That  public  agency  could  then 
enter  into  agreements  with  a  private 
carrier  for  the  use  of  such  right-of-way. 
In  any  event  the  terms  and  conditions 
under  which  the  State  could  make  the 
right-of-way  available  for  a  public  mass 
transportation  use  would  be  subject  to 
the  Federal  Highway  Administrator’s 
approval.  Further,  nothing  in  the  regu¬ 
lations  is  to  be  construed  as  p;rohlbiting 
a  private  carrier  from  operating  a  biis 
service  that  utilizes  existing  Federal-aid 
highways  including  exclusive  or  prefer¬ 
ential  bus  lanes. 

Other  comments  recommended  that 
the  reference  throughout  Subpart  C  to 
“publicly-owned  mass  transit  authority” 
implied  that  only  an  autonomous  public 
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authority  will  be  eligible  under  this  sub¬ 
part  of  the  regulations.  While  “pubUcly- 
owned  mass  transit  authority**  Is  the 
term  used  In  23  UJ3.C.  142(g)  we  do  not 
view  this  as  excluding  from  Its  coverage 
any  other  public  agency  responsible  lor 
operating  public  mass  transit  by  lease, 
contract  or  otherwise. 

Subpart  D 

A  new  paragraph  (b)  has  been  added 
to  S  810.302  to  clarify  the  fact  that  flxed 
facilities,  as  opposed  tcf  buses,  railcars, 
and  other  rolling  stock,  must  be  located 
witliln  the  urban  boundaries  required  to 
be  established  under  23  U.S.C.  101(a)  (23 
CFR  Part  470,  Subpart  B,  this  regula¬ 
tion  is  a  proposed  rule  published  Octo¬ 
ber  9.  1974,  39  FR  36350). 

A  further  revision  has  been  made  to 
§  810.302,  relating  to  eligible  projects. 
Proposed  subsections  (b)  and  (c) .  which 
reflected  the  period  during  which  certain 
types  of  projects  under  23  U.S.C.  142(c) 
were  eligible  have  been  eliminated  since 
the  eligibility  date  of  January  1,  1975, 
has  passed.  A  distinction  was  made  be¬ 
tween  sections  142(a)  (2)  and  142(c)  be¬ 
cause  the  provisions  of  23  U.S.C.  142(c) 
limit  approval  of  flxed  rail  projects  in 
fiscal  years  1974  and  1975  to  urbanized 
areas.  However,  this  distinction  is  no 
longer  relevant  as  the  provisions  of  23 
U.S.C.  142(a)  (2)  authorize  approval  of 
flxed  rail  projects  with  urban  system  ap¬ 
portionments  in  all  urban  areas,  includ¬ 
ing  but  not  limited  to  urbanized  areas, 
with  apportionments  for  fiscal  year  1976. 
Inasmuch  as  the  January  1,  1975,  date 
has  passed,  there  are  no  general  restric¬ 
tions  on  eligibility.  Technically,  rail  proj¬ 
ects  approved  or  utilizing  fimds  appor¬ 
tioned  for  flscal  year  1974  and  1975  are 
still  subject  to  the  limitation  that  such 
projects  be  located  in  urbanized  areas 
only.  In  practical  effect,  however,  we 
doubt  that  this  technical  limitation  will 
have  any  detrimental  impact  on  the 
progress  on  any  rail  mass  transportation 
activity  in  lu’ban  areas  that  are  not 
within  urbanized  areas. 

Additionally,  the  planning  and  pro¬ 
gramming  requirements  under  S  810.304 
have  been  consolidated  with  the  general 
planning  and  programming  requirements 
under  $  810.6.  This  was  done  because 
these  requirements  are  generally  appli¬ 
cable  to  all  projects  eligible  for  fimding 
under  these  regulations. 

Sections  810.304  and  810.306  relate  to 
the  submission  of  projects,  the  deter¬ 
mination  of  fund  availability  by  the 
FHWA.  and  subsequent  transmittal  of 
nonhighway  projects  to  UMTA  for  ap¬ 
proval.  We  have  discovered  in  using  this 
process  that  some  nonhighway  project 
applications  submitted  do  not  meet  the 
requirements  for  the  UMTA  project  ap¬ 
proval  as  prescribed  in  the  UMTA  Exter¬ 
nal  Operating  Manual.  In  such  instances 
approval  may  be  subject  to  delay.  To 
avoid  delays  and  other  difficulties  at¬ 
tendant  to  deflcient  project  applications 
we  suggest  that  during  the  early  stages 
of  the  development  of  the  application 
applicants  contact  UMTA.  Some  minor 
technical  changes  have  been  made  in 
these  regulations  to  facilitate  the  expedi- 
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tlous  transmittal  and  approval  of  these 
projects. 

Revisions  and  consolidations  of  other 
sections  mentlcmed  above  have  resulted 
in  the  elimination  of  1 810.308.  The 
elimination  of  this  section,  however,  is 
in  the  nature  of  a  technical  change  and 
has  no  substantive  impact  on  the  regula¬ 
tions  as  published  in  the  original  notice. 

In  consideration  of  the  foregoing,  smd 
under  the  authority  of  23  U.S.C.  137,  142, 
149,  and  315  and  the  delegatitm  of  au¬ 
thority  by  the  Secretary  of  Transporta¬ 
tion  at  49  C:FR  1.48(b)  and  1.51(f). 
Cfliapter  I  of  23  CTH  is  amended  by  add¬ 
ing  a  new  Part  810  as  set  forth  below. 

Not*. — Th»  FHWA  has  determined  that 
this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Eco¬ 
nomic  Impact  Statement  under  Executive 
Orders  11821  and  11949  and  OMB  Circular 
A-107. 

Lssued  on:  September  7,  1977. 

William  M.  Cox, 
Federal  Highway  Administrator. 

Richard  S.  Page, 

Urban  Mass 

Transportation  Administrator. 


Subpsrt  A — General 

810.2  Purpose. 

810.4  DefinlUons. 

810.6  Prerequisites  for  projects  authorized 
by  23  U.S.C.  137,  142,  or  149. 

Subpert  B — Highway  Public  Transportatlen 
ProjMts  and  Special  Use  Highway  Facilities 

810.100  Purpose. 

810.102  Eligible  projects. 

810.104  Applicability  of  other  provisions. 
810.106  Approval  of  fringe  and  tran^orta- 
tion  corridor  parking  faculties. 
810.108  Review  and  coordination  with 
Urban  Mass  Transportation  Ad¬ 
ministrator. 

810.110  Notifications. 

Subpart  C — Making  Highway  Rights^of-Way 
Available  for  Mass  Transit  Projects 

810.200  Purpose. 

810.202  Applicability. 

810.204  Application  by  mass  transit  author¬ 
ity. 

810.206  Review  by  the  State  highway 
agency. 

810.208  Action  by  the  Federal  Highway  Ad¬ 
ministrator. 

810.210  Authorization  for  use  and  occu¬ 
pancy  by  mass  transit. 

810.212  Use  to  be  without  charge. 

Subpart  D — Federal-Aid  Urban  System 
Nonhii^sray  Public  Mass  Transit  Projects 

810.300  Purpose. 

810.302  Eligible  projects. 

810.304  Submission  of  projects. 

810.306  Reservation  of  funds. 

810.308  Approval  of  urban  system  nonhigh¬ 
way  public  mass  transit  projects. 
810.310  Notifications. 

810.312  AppllcabUlty  of  other  provisions. 

Authokitt:  23  U.S.C.  137,  142,  149,  and 
315;  Delegation  of  authority  by  the  Secretary 
of  Transportation,  49  CFR  1.48(b)  and  1.51 

(t). 

Subpart  A — General 
§  810.2  Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  implement  sections  137, 142, 


FEDERAL  REGISTOI.  VOL  NO.  182— TUESDAY,  SEPTEMKt  20.  1477 


47340 


RULES  Af4D  REGULATIONS 


and  149  of  UUe  23  U.S.C.  Sections  137i 
and  142  relate  generally  to  the  use  of 
Federal-aid  highway  funds  for  various 
types  of  public  transportation  projects; 
section  149  permits  the  Secretary  to  «>- 
prove  as  a  project  on  any  Pederal-ald 
system  the  construction  of  exclusive  or 
preferential  truck  lanes. 

§  810.4  Dcflniliuns. 

(a)  Except  as  otherwise  provided, 
terms  delink  in  23  U.S.C.  101(a)  are 
used  in  this  subpart  as  so  defined. 

(b)  The  following  terms,  where  used 
in  the  regulations  in  this  subpart,  have 
the  following  meanings: 

(1)  “Bus  passenger  loading  areas  and 
facilities  (including  shelters)”  means 
areas  and  facilities  located  at  or  near 
passenger  loading  points  for  safety,  pro¬ 
tection,  comfort,  or  convenience  of  bus 
passengers.  The  term  “areas  and  facili¬ 
ties”  includes  but  is  not  limited  to  access 
roads,  buildings,  structures,  equipment, 
improvements,  and  interest  in  land. 

(2)  “Exclusive  or  preferential  bus, 
truck,  or  emergency  vehicle  lane(s)" 
means  one  or  more  lanes  of  a  highway 
facility  or  an  entire  highway  facility 
where  buses,  trucks  or  emergency  vehi¬ 
cles,  or  any  combination  thereof,  are 
given,  at  all  times  or  at  any  regularly 
scheduled  times,  a  priority  or  preference 
over  some  or  all  other  vehicles  moving 
in  the  general  stream  of  mixed  highway 
traffic. 

(3)  “Fringe  and  transportation  corri¬ 
dor  parking  facilities”  means  those  facil¬ 
ities  located  in  fringe  areas  which  are 
intended  to  be  used  for  the  temporary 
storage  of  vehicles  and  which  are  locat¬ 
ed  and  designed  so  as  to  facilitate  the 
safe  and  convenient  transfer  of  persons 
traveling  in  such  vehicles  to  and  from 
existing  or  planned  public  transportation 
facilities.  The  term  “parking  facilities” 
includes  but  is  not  limited  to  access 
roads,  buildings,  structures,  equipment 
improvements  and  interests  in  land. 

(4)  “Fringe  areas”  means  those  areas 
outside  the  central  business  district  of 
urban  areas. 

(5)  “Highway  traffic  control  devices” 
means  traffic  control  devices  as  defined 
by  the  currently  approved  “Manual  on 
Uniform  Traffic  Control  Devices  for 
Streets  and  Highways.”  = 

(6)  “Nonhighway  public  mass  transit 
project”  means  a  project  to  develop  or 
improve  public  mass  transit  facilities  or 
equipment.  A  project  need  not  be  physi¬ 
cally  located  or  operated  on  a  route  des¬ 
ignated  as  part  of  the  Federal-aid  urban 
system,  but  must  be  Included  in  and  re¬ 
lated  to  a  program  for  the  development 
or  improvement  of  an  urban  public  mass 
transit  system  which  Includes  either  the 
construction  of  fixed  rail  facilities,  or 
the  purchase  of  passenger  equipment, 
or  both.  Passenger  equipment  includes 


*The  MUTCD  was  published  by  the  XJJS. 
Department  of  Transportation,  Federal  High¬ 
way  Administration,  1971.  Errata  and  Official 
Rulings  on  Requests  for  Interpretations, 
Changes,  and  Experimentations,  Vols.  I-Vn 
are  available  from  the  Superintendent  of 
Documents,  UB.  Oovemment  Printing  OflBce, 
Washington,  D.C.  20402.  Stock  No.  5001-0021. 


buses,  fixed  rail  rolling  stock  and  other 
transportation  equipment. 

(7)  “Metropolitan  Planning  Organisa¬ 
tion”  means  that  organization  designat¬ 
ed  by  the  Governor  as  being  responsible, 
together  with  the  State,  for  canning  out 
the  provisions  of  23  U.S.C.  134,  as  re¬ 
quired  by  23  UJS.C.  104(f)(3),  and  ca¬ 
pable  of  meeting  the  requirements  of  sec¬ 
tion  3(a)  (2)  and  (e)  (1) ,  4(a) .  and  5(g) 
(1)  and  (1)  of  the  Urban  Mass  Transpor¬ 
tation  Act  of  1964,  as  amended.  49  U.S.C. 
1602(a)(2)  and  (e)(1),  1603(a).  and 
1604(g)(1)  and  (1).  This  organization 
shall  be  the  forum  for  cooperative  de¬ 
cisionmaking  by  principal  elected  offi¬ 
cials  of  general  purpose  l(x:al  govern¬ 
ment. 

(8)  “Responsible  local  officials" 
means;  (i)  In  areas  under  50,000  popu¬ 
lation,  the  principal  elected  officials  of 
general  purpose  local  governments;  or 

(ii)  In  urbanized  areas,  the  principal 
elected  officials  of  general  purpose  l(x:al 
governments  acting  through  the  Metro¬ 
politan  Planning  Organization  desig¬ 
nated  by  the  Governor.  For  purposes  of 
this  definition  the  term  “Governor”  in¬ 
cludes  the  Mayor  of  the  District  of  Co¬ 
lumbia  and  the  Governor  of  Puerto  Rico. 

§  810.6  Pr<‘p>quiMlCH  for  prujcH-ln  au> 
lliorixed  bv  23  137.  112,  or 

119. 

(a)  Programs  for  projects  in  an  urban¬ 
ized  area  may  not  be  approved  by  the 
Federal  Highway  Administrator  and  the 
Urban  Mass  Transportation  Administra¬ 
tor  unless  they  find  that  the  projects 
are  based  on  a  continuing  comprehensive 
transportation  planning  process,  carried 
on  in  accordance  with  23  U.S.C.  134  as 
prescribed  in  23  CFR  Part  450,  Subpart 
A  and  included  in  a  transportation  im¬ 
provement  program  approved  pursuant 
to  23  CJFR  Part  450,  Subpart  C  and  23 
CFR  Part  630,  Subpart  A  (Federal-Aid 
Program  Approval  and  Authorization). 

(b)  Routes  and  schedules  on  public 
mass  transportation  systems  in  urban¬ 
ized  areas  which  receive  Federal-aid  as- 
sistence  under  23  U.S.C.  137  or  142, 
which  are  established  or  significantly 
altered  as  the  result  of  receiving  this  as¬ 
sistance,  shall  be  based  upon  a  continu¬ 
ing  comprehensive  transportation  plan¬ 
ning  process  carried  on  in  accordance 
with  23  U.S.C.  134  as  prescribed  in  23 
CFR  Part  450,  Subpart  A. 

(c)  A  proposed  urban  system  public 
transportation  project  not  in  an  \ui)an- 
Ized  area  must  be  included  in  a  program 
of  projects  approved  pursuant  to  23  CFR 
Part  630,  Subpart  A  (Federal -Aid  Pro¬ 
grams  Approval  and  Authorization) . 

(d)  The  full  utilization  assurances  re¬ 
quired  under  23  U.S.C.  142(f)  for  each 
project  under  this  part  shall  be  deemed 
to  have  been  made  if  the  project  is  in¬ 
cluded  in  the  transportation  improve¬ 
ment  program  required  by  23  CFR  Part 
450,  Subpart  C. 

Subpart  B — Highway  Public  Transporta¬ 
tion  Projects  and  Special  Use  Midway 
Facilities 

§  810.100  Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  implement  23  U.S.C.  137, 


142(a)(1),  142(b),  and  149,  which  by 
delegation  of  the  Secretary  allow  the 
Federal  Highway  Administrator  to  ap¬ 
prove  various  highway  public  mass 
transportation  Improvements  and  spe¬ 
cial  use  highway  facilities  as  Pederal-ald 
highway  projects.* 

§  810.102  Eligible  projerls. 

Under  this  subpart  the  Federal  High¬ 
way  Administrator  may  approve  on  any 
Federal-aid  system  projects  which  en¬ 
courage  the  development.  Improvement, 
and  use  of  public  mass  transportation 
systems  operating  motor  vehicles  (other 
than  on  rail)  so  as  to  increase  the  traffic 
capacity  of  the  Federal-aid  system  for 
the  movement  of  pers(ms.  Eligible  proj¬ 
ects  include: 

(a)  Exclusive  or  preferential  bus. 
truck,  or  emergency  vehicle  lanes,  ex¬ 
cept  that  construction  of  exclusive  or 
preferential  lanes  limited  to  use  by 
emergency  vehicles  can  be  approved  only 
on  the  Pederal-ald  Interstate  System; 

(b)  Highway  traffic  (xintrol  devices; 

(c)  Bus  passenger  loading  areas  and 
facilities  (including  shelters)  that  are 
on  or  serve  a  Federal -aid  system;  and 

(d)  Fringe  and  transportation  cor¬ 
ridor  parking  facilities  to  serve  bus  and 
other  public  mass  transportation  pas¬ 
sengers. 

§810.101  AppHcubility  f>f  utlirr  pro\i- 

^umM. 

*a)  Project  authorized  under  S  810.102 
shall  be  deemed  to  be  highway  projects 
for  all  purposes  of  title  23,  U.S.C.,  and 
shall  be  subject  to  all  regulations  of  Title 
23.  CFR. 

(b)  Projects  approved  under  this  sub¬ 
part  on  the  Federal-aid  Interstate  Sys¬ 
tem  for  exclusive  or  preferential  bu.s. 
truck,  and  emergency  vehicle  lanes  are 
excepted  from  the  minimum  four-lane 
requirement  of  23  U.S.C.  109(b). 

(c)  The  Federal  proportional  share  of 
a  project  approved  under  this  subpart 
shall  be  the  same  as  that  provided  in 
23  U.S.C.  120  for  any  other  project  on 
the  Federal-aid  system  on  which  the 
project  is  located  or  which  it  serves. 

§  810.106  Approval  of  fringe  and  tran^- 
portation  corridor  parking  facilitioK. 

(a) 'In  approving  fringe  and  transpor¬ 
tation  corridor  parking  facilities,  the 
Federal  Highway  Administrator: 

(1)  Shall  make  a  determination  thai 
the  proposed  parking  facility  is  located 
in  a  fringe  area; 

(2)  Shall  require  that  the  parking 
facility  be  located  and  designed  in  con¬ 
junction  with  existing  or  planned  pub¬ 
lic  transportation  facilities; 

(3)  May  approve  acquisition  of  land 
proximate  to  the  right-of-way  of  a  Fed¬ 
eral-aid  highway; 

(4)  May  approve  construction  of  pub¬ 
licly-owned  parking  facilities  on  land 
within  the  right-of-way  of  any  Federal- 
aid  highway,  including  the  use  of  the 
airspace  above  and  below  the  established 
gradcline  of  the  highway  pavement,  and 
on  land,  acquired  with  or  without  Fed¬ 
eral-aid  fimds.  which  is  not  within  the 
right-of-way  of  any  Federal-aid  high- 
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wax  but  which  was  acquired  in  accord¬ 
ance  with  the  Uniform  Relocation  As¬ 
sistance  and  Land  Acquisition  Policies 
Act  of  1970  (84  Stat.  1894.  42  U^.C.  4001 
et  seq.l.and; 

(5)  May  permit  the  charging  of  fees 
for  the  use  of  the  facility,  except  that 
the  rate  of  the  fee  shall  not  be  in  excess 
of  that  required  for  maintenance  and 
operation  (including  compensation  to 
any  person  for  operating  such  facility) . 

(b)  The  Federal  Highway  Administra¬ 
tor  shall  not  approve  a  fringe  and  trans¬ 
portation  corridor  parking  facllty  project 
unless: 

(1)  He  has  determined  that  the  State, 
or  the  political  subdivision  thereof,  where 
the  project  is  to  be  located,  or  any 
agency  or  instrumentality  of  such  State 
or  political  subdivision,  has  the  authori¬ 
ty  and  capability  of  constructing,  main¬ 
taining,  and  operating  the  facility; 

(2)  He  has  received  assurance  from 
the  State  that  the  facility  will  remain 
In  public  ownership  sis  long  as  the  facili¬ 
ty  Is  needed  and  that  any  change  in  own¬ 
ership  shall  have  his  prior  approval; 

(3)  He  has  entered  into  an  agreement 
governing  the  financing,  malntenace, 
and  operation  of  the  parking  facility 
with  the  State,  political  subdivision, 
agency,  or  instnimentality  which  shall 
Include  necessary  requirements  to  insure 
that  adequate  public  transportation  serv¬ 
ices  will  be  available  to  persons  using  the 
facility;  and 

(4)  He  has  approved  design  standards 
for  constructing  the  facility  developed 
in  cooperation  with  the  State  highway 
agency. 

(c)  A  State,  political  subdivision, 
agency,  or  instrumentality  thereof  may 
contract  with  any  person  to  operate  any 
parking  facility  constructed  under  this 
section. 

§  810.108  Review  and  Coordination 
with  Urban  Mans  Transportation  Ad¬ 
ministrator. 

The  Federal  Highway  Administrator 
and  the  Urban  Mass  Transportation 
Administrator  will  jointly  review  the 
Transportation  Improvement  Program. 
The  Federal  Highway  Administrator  will 
coordinate  with  the  Urban  Mass  Trans¬ 
portation  Administrator  on  approval  of 
State  urban  system  program  of  proj¬ 
ects  under  23  U.S.C.  105,  and  will  pro¬ 
vide  the  Urban  Mass  Transportation 
Administrator  with  copies  of  all  plans, 
specifications,  and  estimates  which  in¬ 
volve  highway  public  mass  transporta¬ 
tion  projects. 

S  810.110  NotiOrations. 

The  Federal  Highway  Administrator 
will  notify  the  Urban  Mass  Transporta¬ 
tion  Administrator  of  all  projects  ap¬ 
proved  under  this  subpart. 

Rubpart  C — Making  Highway  Rights-of-Way 
Available  for  Mass  Transit  Projects 

§  810.200  Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  implement  23  U.S.C.  142  (g) , 
which  permits  the  Federal  Highway  Ad¬ 


ministrator  to  authorize  a  State  to  make 
available  to  a  publicly-owned  mass  tran¬ 
sit  authority  existing  highway  rights-of- 
way  for  rail  or  other  non-highway  public 
mass  transit  facilities. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  the  rights-of-way  of  all 
Federal-aid  highways  in  which  Federal- 
aid  highway  funds  have  participated  or 
will  participate  in  any  part  of  the  cost 
of  the  highway. 

(b)  The  provisions  of  this  subpart  do 
not  preclude  acquisition  of  rights-of- 
way  for  use  involving  mass  transit 
facilities  under  the  provisions  of  Sub¬ 
parts  B  and  D  of  this  part.  Rights-of- 
way  made  available  under  this  Subpart 
may  be  used  in  combination  with  rights- 
of-way  acquired  under  Subparts  B  and 
D  of  this  part. 

§  810.2()-t  Appli<‘alH>n  hj  ma^!}  transit 
authority. 

A  publicly -owned  mass  transit  author¬ 
ity  desiring  to  utilize  land  existing  within 
the  publicly  acquired  right-of-way  of 
any  Federal-aid  highway  for  a  rail  or 
other  nonhighway  public  mass  transit 
facility  may  submit  an  application  there¬ 
for  to  the  State  highway  agency. 

§  810.206  Rc'view  hy  the  State  highway 
ageney. 

The  State  highway  agency,  after  re¬ 
viewing  the  application,  may  request  the 
Federal  Highway  Administrator  to  au¬ 
thorize  the  State  to  make  available  to 
the  publicly-owned  mass  transit  author¬ 
ity  the  land  needed  for  the  proposed  fa¬ 
cility.  A  request  shall  be  accompanied  by 
evidence  that  utilization  of  the  land  for 
the  proposed  purposes  will  not  impair  fu¬ 
ture  highway  improvements  or  the  safety 
of  highway  users. 

§  810.208  .Action  by  the  Federal  High¬ 
way  Adniini8trator. 

The  Federal  Highway  Administrator 
after  consultation  with  the  Urban  Mass 
Transportation  Administrator  may  au¬ 
thorize  the  State  to  make  available  to 
the  publicly-owner  mass  transit  author¬ 
ity  the  land  needed  for  the  proposed  fa¬ 
cility,  if  he  finds: 

(a)  The  evidence  submitted  by  the 
State  highway  agency  under  §  810.206  to 
be  satisfactory: 

(b)  The  public  interest  will  be  served 
thereby:  and 

(c)  The  proposed  action  in  mbanized 
areas  is  based  on  a  continuing  compre¬ 
hensive  transportation  planning  proc¬ 
ess  carried  on  in  accordance  with  23 
U.S.C.  134  as  described  under  23  CFR 
Part  450,  Subpart  A. 

§  810.210  Authorization  for  use  and  oc¬ 
cupancy  by  mass  transit. 

(a)  Upon  being  authorized  by  the  Fed¬ 
eral  Highwray  Administrator,  the  State 
shall  enter  into  a  wrritten  agreement  with 
the  publicly-owned  mass  transit  author¬ 
ity  relating  to  the  use  and  occupancy  of 
highway  right-of-way  subject  to  the  fol¬ 
lowing  conditions: 

(1)  That  any  significant  revision  In 
the  design,  construction,  or  use  of  the 


facility  for  which  the  land  was  made 
available  shall  receive  prkv  review  and 
approval  by  the  State  highway  agency. 

(2)  The  use  of  the  lands  made  avail¬ 
able  to  the  publicly-owned  mass  transit 
authority  shall  not  be  transferred  to  an¬ 
other  party  without  the  prior  approval  of 
the  State  highway  agency. 

(3)  That,  if  the  piibllcly-owned  mass 
transit  authority  fails  within  a  reason¬ 
able  or  agreed  time  to  use  the  land  for 
the  purpose  for  which  It  was  made  avail¬ 
able,  or  if  it  abandons  the  land  or  the 
facility  developed,  such  use  shall  termi¬ 
nate  and  any  abandoned  facility  devel¬ 
oped  or  under  development  by  the  pub¬ 
licly-owned  mass  transit  authority  shall 
be  disposed  of  in  a  manner  prescribed 
by  the  State. 

(b)  A  copy  of  the  use  and  occupancy 
agreement  and  any  modification  imder 
paragraphs  (a)  (1).  (2),  and  (3)  of  this 
section  shall  be  forwarded  to  the  Federal 
Highway  Administrator. 

§  810.212  Use  to  be  without  charge. 

The  use  and  occupancy  of  the  lands 
made  available  by  the  State  to  the  pub¬ 
licly-owned  transit  authority  shall  be 
without  charge.  Costs  incidental  to  mak¬ 
ing  the  lands  available  for  mass  transit 
shall  be  borne  by  the  publicly-owned 
mass  transit  authority. 

Subpart  D — Federal-Aid  Urban  System 
Nonhighway  Public  Mass  Transit  Projects 

§  810.300  Purpose. 

The  purpose  of  the  regulations  in  this 
subpart  Is  to  implement  23  U.S.C.  142(a) 
(2) .  which  allows  the  Urban  Mass  Trans¬ 
portation  Administrator,  by  delegation  of 
the  Secretary,  to  approve  nonhighway 
public  mass  transit  projects  as  Federal- 
aid  urban  system  projects,  and  23  U.S.C. 
142(c),  which  permits  approval  of  non¬ 
highway  public  mass  transit  projects 
in  lieu  of  highway  projects  on  the  Fed¬ 
eral-aid  urban  system  in  urbanized  areas. 

§  810.302  Eligible  projects. 

(a)  Eligible  projects  are  those  defined 
as  non -highway  public  mass  transit  proj¬ 
ects  in  §  810.4  of  his  chapter  subject  to 
the  limitations  in  paragraph  (b)  of  this 
section. 

(b)  All  projects  under  this  subpart  for 
the  construction,  reconstruction,  or  im¬ 
provement  of  fixed  facilities  shall  be  lo¬ 
cated  within  the  urban  botmdaries  estab¬ 
lished  under  23  CFR  Part  470,  Subpart  B. 

§810.304  Submission  of  projects. 

(a)  An  application  for  an  urban  sys¬ 
tem  nonhighway  public  mass  transit 
project  (which  shall  constitute  the  sub¬ 
mission  of  plans,  specifications,  and  esti¬ 
mates  for  the  project)  shall  be  developed 
by  the  Governor  or  by  any  person  or  en¬ 
tity  authorized  by  State  or  local  law  to 
plan,  organize,  operate,  manage,  or  oth¬ 
erwise  provide  mass  transportation  serv¬ 
ice  in  and  for  the  urban  areas.  The  appli¬ 
cation  shall  be  prepared  in  accordance 
with  procedures  applicable  to  the  prep¬ 
aration  of  an  applicatlcm  for  a  capital  or 
technical  assistance  grant  from  UMTA 
&  set  forth  in  the  UMTA  External  Op- 
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erating  Manual  (UMTA  Order  1000.2, 
August  22,  1972,  as  amended)  .* 

(b)  The  iu>plicatlon  should  be  sub¬ 
mitted  to  the  ITMTA  Administrator. 
Upon  submission  of  the  application  to 
the  UMTA  Administrator,  the  State 
highway  agency  should  submit  a  request 
to  the  PHWA  Administrator  for  a  reser¬ 
vation  of  apportioned  Federal-aid  Urban 
System  funds. 

§  810.306  Reservation  of  fund!*. 

(a)  When  the  FHWA  Administrator 
receives  the  request  for  fund  reservation, 
he  will — 

(1)  Determine  whether  suflttcient  Fed¬ 
eral-aid  urban  system  funds  are  avail¬ 
able  to  finance  the  Federal  share  of  the 
cost  of  the  proposed  projects;  and 

(2)  Notify  the  State  highway  agency 
and  the  UMTA  Administrator  of  their 
reservation. 

(b)  The  apportioned  funds  reserved 
for  the  propo^  project  under  para¬ 
graph  (a)  of  this  section  shall  rmain 
available  for  obligatitm  tmless  the 
FHWA  Administrator  is  notified  that  the 
application  has  been  disapproved  by  the 
UMTA  Administrator,  or  imless  the  local 


*AvaUable  for  Inspection  and  copying  as 
prescribed  In  46  CFR  Part  7,  App.  O. 


responsible  officials  in  whose  jurisdiction 
the  project  is  to  be  located  and  the  State 
highway  agency  Jointly  request  the  with¬ 
drawal  of  the  project  application. 

§  810.308  Approval  of  urban  system 
nonhigliway  public  mass  transit 
projects. 

(a)  An  urban  system  public  mass  tran¬ 
sit  project  may  be  approved  by  the  UMTA 
Administrator  when  he — 

(1)  Determines  that  the  application 
and  project  are  in  accordance  with  the 
provisions  of  the  UMTA  External  Op¬ 
erating  Manual  (UMTA  Order  1000.2 
dated  August  22,  1972,  as  amended)  re¬ 
lating  to  capital  assistance  or  technical 
studies  grants,  as  appropriate;  and 

(2)  Receives  notification  from  the 
FHWA  Administrator  that  sufficient  ap¬ 
portioned  Federal-aid  urban  system 
funds  are  available  to  finance  the  Fed¬ 
eral  share  of  the  cost  of  the  proposed 
project. 

(b)  Approval  of  the  plans,  specifica¬ 
tions,  and  estimates  of  a  nonhighway 
public  mass  transit  project  shall  be 
deemed  to  occur  on  the  date  the  UMTA 
Administrator  approves  the  project  ap¬ 
plication.  This  approval  which  is  sub¬ 
ject  to  the  availability  of  budget  author¬ 
ity  at  the  time  of  obligation,  will  obligate 


the  United  States  to  pay  its  proportional 
share  of  the  cost  of  the  project. 

(c)  Upon  approval  of  am  urban  system 
nonhighway  public  mass  transit  project, 
the  UMTA  Administrator  will  execute  a 
grant  contract  covering  implementation 
of  the  project  with  the  <3ovemor,  or  vith 
any  person  or  entity  designated  by  the 
Governor  Including  the  State  highway 
agency,  which  is  authorized  by  State  or 
local  law  to  plan,  organize,  operate,  man¬ 
age,  or  otherwise  provide  mass  transpor¬ 
tation  services  and  facilities  in  and  for 
the  urban  area. 

§  810.310  Nolifivalion. 

The  UMTA  Administrator  will  notify 
the  FHWA  Administrator  of  all  projects 
approved  under  this  Subpart. 

§  810.312  Applirabilily  of  other  provi¬ 
sions. 

The  Federal  proportional  share  of  the 
cost  of  an  mban  system  nonhighway 
public  mass  transit  project  approved  un¬ 
der  this  subpart  shall  be  equal  to  the 
Federal  share  which  would  have  been 
paid  if  the  project  were  a  highway  proj¬ 
ect,  as  determined  under  23  U.S.C.  120 
(a). 
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